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SUMVARY COF CASE

This is an appeal froman Admnistrative

Agency. The Board of Immgration Appeal s denied

the Petitioner’s appeal,

denyi ng his asylum

application on August 24, 2000. The Petitioner

wai ves oral argunent.
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JURI SDI CTI ONAL STATEMENT

The Board of Immgration Appeals issued and
mail ed their decision to the Petitioner on August
24, 2000. The Petitioner’s filed a Petition for

Review with this court on Septenber 25,2000. The



Board of Immgration Appeals opinion is a final

order in the Petitioner’s case. IIRFA S 309(c)(4))

STATEMENT OF | SSUES

THE BOARD OF | MM GRATI ON APPEALS ABUSED | TS
DI SCRETI ON | N DENYI NG THE PETI Tl ONER S APPLI CATI ON
FOR ASYLUM

Feleke v. I.N. S, 118 F.3d. 594 (8th Gr. 1997)
I.N.S. v. Elias Zacarias, 502 U S. 478

STATEMENT OF CASE

Petitioner nade an application for Asylum
with the Immgration and Naturalization Service
(hereinafter the Service) on Cctober 04, 1995. He
was interview by the Service' s Asylum O fice.
After this interview, Petitioner’s asylum
application was forwarded to the Executive Ofice
of Immgration Review-Ofice of the Immgration
Judge in Chicago, IL.

Petitioner appeared for a “naster docket”
hearing on July 16, 1996. At this hearing, the

Petitioner reaffirnmed his Asylum Application. A



nmerit hearing was hel d on, Decenber 10, 1996 where
Petitioner presented testinony and evi dence in
support of his asylumapplication. The Inmmgration
Judge issued a witten decision on August 12, 1997.
The Petitioner tinely appeal ed the denial of
his asylumclaim to the Board of Inmgration
Appeal s on Septenber 09, 1997. The Board of
I mm gration Appeals mailed, to the Petitioner, a
witten decision on August 24, 2000. A Petition
for Reviewwas filed with the Eighth Grcuit Court

of Appeal s on Septenber 25, 2000.

STATEMENT OF FACTS

The Petitioner is a nmale native and citizen of
Bangl adesh, who entered the United States on July
23, 1993 as an F-1 noni nm grant student at the
Uni versity of Kansas. (RQA 203). The Petitioner’s
father, Monirul Islam is a |eading nenber of the
Jatiyo Party in Bangladesh. (ROA at 95-99); Goup
Exhi bit #2. Wen the Jatiyo Party |ost control of

the Parlianent in 1990 the Petitioner’s i medi ate



famly suffered persecution at the hands of the
Bangl adesh National Party(BNP). ROA (G oup Exhibit
#2). Even though the BNP is no |longer in power, it
is still a major political force w thin Bangl adesh.
(RQA 180-189, 192-198).

The Petitioner is a nenber of the Jatiyo Party
and offered several letters attesting to his party
affiliation. (ROA 95-99). He stated his father had
recei ved several death threats, by letter and by
t el ephone fromthe BNP. (RCOA at 86). The
Petitioner and his driver were forcibly renoved
fromtheir famly car by nenbers of a riva
political party. (ROA at 86-88). The group then
proceeded to destroy the Petitioner’s vehicle. 1d.
Earlier incidents occurred in 1990 when the
Petitioner’s apartnent was broken into and
ransacked and their nei ghbors beaten by nenbers of
the BNP. (RCA at 86).

The shooting of Rashed Kahn Menon, in August

1992, started a new wave of persecution agai nst
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the Petitioner and his close famly nenbers. The
Petitioner’s father was arrested w thout a warrant
for “questioning”. (ROA at 88). Followng this
arrest, the Petitioner’s father was charged with
attenpt ed- nurder of Rashed Kahn Menon and was

deni ed bond. (ROA at 110-118); Goup Exhibit #2.
Only upon his appeal to the Suprene Court of

Bangl adesh was the Petitioner’s father, Moniru
Islam released fromprison. (ROA at 78); Goup
Exhi bit #2. During this tinme, the local police

wanted to “interview the Petitioner. (ROA at 99).

However, he interpreted the police’s real
intention to put himin jail or prison. Id.
Fol | owi ng the nunerous police visits, the
Petitioner fled to his Uncle’ s house in Mataracas
and ceased all contact with his imediate famly
for approximately a nonth. (ROA 88-92). At this
time, the Petitioner nade a decision to flee

Bangl adesh and started his application for an F-1



student visa. (ROA at 93-94).

The Petitioner testified he feared to return to
Bangl adesh, because he may end up nurdered I|ike
ot her Jatiyo nmenbers. (ROA 149); G oup Exhibit #7.
Finally, the Petitioner’s testinony was

uncontroverted and deened credi ble. (ROA 31-37.)

SUMVARY' OF ARGUVENT

The Board of I nmmgration Appeals ignored
evidence in the record when issuing it’s decision.
Petitioner is entitled to a fair review of the
record as a whole or the revi ewi ng agency has

abused its discretion.

STANDARD O REVI EW

The Court’s review of a denial of asylumis
limted to determ ni ng whet her there has been an

abuse of discretion. Feleke v. INS, 118 F. 3d 594,

597 (8th Gr. 1997) An abuse of discretion happens
If the decision is “w thout rational explanation,

departs from established policies, invidiously



di scrimnates against a particular race or group,
or where the agency fails to consider all factors
presented by the alien or distorts inportant

aspects of the claim” 1d. (citing Nyonzele v.

I.N.S., 83 F.3d. 975, 979 (8th Gr. 1996). The
Board' s decision that Petitioner is not eligible
for asylum nust be upheld if supported reasonabl e,
substantial, and probative evidence on the record

considered as a whole. I.N.S. v. Elias Zacari as,

502 U S. 478, 481 (1992). A nmatter of doubt is to
be resolved in favor of the alien in deportation

pr oceedi ngs. Fong Haw Tan v. Phelan, 333 U S. 6

(1948).
ARGUVENT
| . THE BOQARD OF | MM GRATI ON APPEALS ABUSED I TS
DI SCRETI ON | N DENYI NG THE PETI TIONER S
APPLI CATI ON FOR ASYLUM
The Board decided the Petitioner would not have
a reasonabl e person in his position would not fear

persecution on ground setforth under the Act.

Matter of S P, 21 1. & N Dec 486 (Bl A 1996, 8
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CF.R S 208.13 (2000). However, the Board ignored
evidence in the record that woul d have sustai ned
Petitioner’s burden of proof he suffered past
persecution and has “a well founded fear of

persecution.” |I.N S. v. Cordoza-Fonseca, 480 U. S.

421 (1987).

An applicant for asylumnust show he is a
refugee. I.N A S 208 (a) Arefugee is defined as
a person who is outside his country of nationality
Is unable or unwilling to return because of a well
founded fear of persecution on account of race
religion, nationality, nenbership in a particular
group or political opinion. I.NA S 101(a)(42)(A).

In, I.N S. v. Cordoza-Fonseca, the court stated

that a well-founded fear is a reasonable fear of
persecution that could anount to a | ow probability
of 10% percent chance of persecution. 480 U S. 421,
425 (1987). Persecution is defined as a show ng
that harmor suffering will be inflicted upon the
alien in order to punish the applicant for
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possessing a characteristic the persecutor seeks to

overcone. @Quevara-Flores v. I.NS., 786 F.2d 1242

(5th Gr. 1986). Petitioner nust prove
wel | -founded fear is objectively and subjective

reasonabl e fear of persecution. Nyonzele v. |I.N S,

83 F.3d 975, 981 (8th CGr. 1983).

An asylum applicants testinony alone is
sufficient to establish his eligibility for relief
where testinony is credible, persuasive, and refers
to specific facts that give rise to an inference
that the applicant has been or has a good reason to
fear that he or she wll be singled out for
persecution” on account of an enunerated ground.

|.N.S. v. Cardoza- Fonseca, 480 U. S. 421 (1987).

Petitioner nust prove well-founded fear is
obj ectively and subjectively reasonable. Nyonzele

v. 1.N.S.,83 F.3d 975(8th Gr. 1983).

The Petitioner’s testinony reveal ed his fear on
why he had fear when he | eft Bangl adesh. In
uncontroverted testinony before the Immgration
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Judge, who determned it to be credible, the
Petitioner stated he was a nenber of Jaytio Party

i n Bangl adesh. (ROA at 95-99). He stated that his
father had received death threats, by letter and
tel ephone fromthe B.N P. (ROA 86-90). The
apartnment in which the Petitioner |ived was broken
into and personal property was destroyed. (ROA at
86) The Petitioner was not at the apartnent at the
time. 1d. He stated that his neighbors, that night,
wer e beaten by nenbers of the BNP. Id.

Petitioner also recounted an incident where
his driver were forcibly renoved fromtheir famly
car by nmenbers of the BNP. (ROA at 86-90). He
stated specifically that people knew the car he was
driving as that of Mnirul Islam (ROA at88-89).

The Petitioner provided docunentation and
testinony concerning the arrest and detenti on,

, Wt hout bond, of his father. (ROA at 110-118).
Monirul Islamwas charged with the attenpted nurder

of Rashed Kahn Menon, |eader of Bangl adesh Wrkers
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Party. (ROA at 88). During his father’s detention
the police were wanting to “interview the
Petitioner. (ROA at 99). The Petitioner determned
the police hoping to detain himin the sane nmanner
as his father. Id. The Petitioner fled to his
uncl e’ s house in Mataracas, Bangl adesh. (RQOA at
88-92). At that tinme he determ ned he coul d not
safely live in Bangl adesh and nade plans to | eave.
(RQA at 93-94).

The Board did not consider all factors in the
record when issuing their decision. The Board’ s
deci sion does not reflect a decision based on the

record as a whole. See., Feleke v. I.N S., 118 F. 3d

594 (8th CGr. 1997). (abuse of discretion occurs
when the agency fails to review all factors
presented by alien.)The Board and | mm gration Judge
by not accounting for the Respondent’s testinony
have abused their discretion by not review ng the
record as a whole. 1d.
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Concl usi on

The Petitioner request this court find the
Board of Imm gration Appeal s abused in discretion
by failing to nake a decision on the whole record

and grant asylum applicati on.

Respectful ly submtted,

Conn Fel i x Sanchez
Attorney for Petitioner

CERTI FI CATE O COMPLI ANCE
| hereby state that the above brief was witten
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